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combination of low taxes and high quality public services risks losing
investors and productive labor to other parts of the federation.””® This
argument may well have validity in federal polities, such as the United States,
where the subnational jurisdictional boundaries bear no correlation with deep
ethnic divisions.”’” But where, as in Ethiopia, the boundaries of the
subnational jurisdictions are deliberately made to coincide with and highlight
ethnic divisions in order to nurture the political aspirations of ethnic groups to
become nation-states, the theory of interstate competition loses much of its
credibility.

In such a polity, the emphasis given to ethnic identity and community
generates such powerful ethnic allegiances and rivalries that even “capital,
labor, political parties, and mangr other sectors of social life ‘are often
organized along ethnic lines.””**® Equally significant is the notion that,
because they are designed to be “ethnocratic” to the core, subnational
governments essentially view themselves as agents of their own ethnic
communities.”® As agents, ethnic leaders inevitably face incentives to create
or enforce barriers to interjurisdictional factor mobility. They also face
pressures to pander to their ethnic communities, or portray themselves as
strong advocates of their communities’ interests. Thus, when an ethnic group
controls or otherwise becomes identified with a particular substate, its agents
will generally seek to define distribution and control of economic assets
including land, capital, credit, and licenses to operate commercial and
financial enterprises so as to benefit their own ethnic constituents.*° In the
process, market rules of competition are either superseded or otherwise
manipulated, with the result that members of other ethnic communities are
excluded from participation in the local economy.231

A few examples illustrate these market-distorting and exclusionist
policies and practices. In Nigeria, the subnational government in the North of
the country adopted a policy of “North for Northerners,” thereby barring
southerners from “operating hotels and . . . doing contract works for the [state]
government, native authorities or private enterprises.”232 Even foreign firms

226. Daniel Hardy & Dubravko Mihaljek, Economic Policy Making in a Federation, FIN. &
Dev., June 1992, at 14, 15; Rodden & Rose-Ackerman, supra note 168, at 1531,

227. See Amar, supra note 28, at 505 (noting that a major difference between federalism in the
United States and federalism in the ex-Soviet Union is that “[i]n America, state boundaries have rarely
strongly correlated with deep ethnic, cultural, religious, and linguistic divisions”).

228. Amy L. Chua, Markets, Democracy, and Ethnicity: Toward a New Paradigm for Law and
Development, 108 YALE L.J. 1, 35 (1998) (quoting DONALD L, HOROWITZ, ETHNIC GROUPS IN CONFLICT
7-9 (1975)). In this Article, Professor Chua discusses the uneasy relationship between the goals of
marketization and democratization that the West is promoting in developing countries and the reality of
ethnic tensions in these countries. She offers a model for exploring the consequences of pursuing
markets and democracy in the context of deep ethnic divisions. The sobering thrust of the model is that
in such societies simultancous marketization and democratization will likely lead to one of three
outcomes: (1) an ethnically fueled anti-market backlash; (2) actions directed at eliminating the market
dominant minority; or (3) a retreat from democracy.

229. Id at47.

230. ESMAN, supra note 51, at 229.

231. Id at230.

232, NWABUEZE, supra note 199, at 130. The policy of Northernization even preferred
expatriates to fellow compatriots from the South. /d. at 129-30.
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were required to replace southerners within a prescribed period of time.>*
Similarly, southerners and others considered as non-natives were barred from
acquiring land.>*

India provides a similar example where the politicization of ethnicity has
limited access to economic assets to only “sons of the soil.”** In Bombay, for
example, “the ‘nativist’ Shiv Sena party rose to political prominence in just
two years by attacking the economically dominant South Indian minority and
championing ‘Mabharastra for Maharastrans.””?*¢ Similarly, in Assam, the
Assamese party swept to power vowing to expel members of other ethnic
groups for no other reason than that they were perceived to have taken “[t]he
jobs, the businesses and other economic activities and precious land which
rightly belonged to the indigenous people.”®” In the face of such ethnic
animosity and discrimination, members of an ethnic minority inevitably face a
powerful incentive to stay within, or limit their activities to, the subunit in
which they constitute a majority. Investments or other opportunities in an area
controlled by a different ethnic group are viewed as unsafe and imprudent.
The U.S. Constitution provides a useful insight here. The framers found it
necessary to guard against state impairment of contracts so as to encourage
commercial interactions between citizens of different states.”’® But because
ethnic federalism involves placing such a high premium on ethnic criteria, it is
not as easy to ensure the movement of goods and services across jurisdictions
by simply barring the states from passing “any . . . Law impairing the
Obligation of Contracts.”’

Ethnic federalism faces yet another difficulty. Such a structure may
exacerbate, rather than reduce, interjurisdictional disparities in wealth, Vast
differences in human and natural resources separate ethnic groups. Some
ethnic groups may be well endowed with oil deposits, or other mineral
resources; they may have large populations, or may inhabit economically
important regions, such as port cities. In contrast, other ethnic groups may
lack these attributes.**® All ethnic groups may benefit by pooling together

233. Id

234, Id. at 130 (“It was a criminal offence for a non-Northerner to occupy or use any land
without . . . consent {of the government of the North].”).

235. The phrase surely predates recorded history. Perhaps the earliest Western literary usage
occurs in Beowulf. The aged Beowulf’s kingdom is attacked by the vengeful dragon who “[b]y its wall
no more was it glad to bide, but bumning flew folded in flame: a fearful beginning for sons of the soil.”
BEOWULF 122 (Francis B. Gummere trans., The MacMillan Company 1909). More recently, Terence
Steward and Margaret Png appear to have first used the term in the contemporary international law
literature. Terence P. Stewart & Margaret L.H. Png, The Growth Triangle of Singapore, Malaysia, and
Indonesia, 23 Ga. J. INT’L & Comp. L. 1, 34 & n.172 (1993) (explaining that native-born bumiputras of
Malaysia are literally the “sons of the soil”).

236. Chua, supra note 228, at 45.

237. Id. (quoting Sanjoy Hazarika, India's Assam State Demanding Ban on Migration, N.Y.
TIMES, Sept. 13, 1987, at A12). .

238. Sunstein, supra note 191, at 652.

239. U.S.CoNsT. art. I, § 10, cl. 1.

240. Ethnic federalism is unappealing for another reason. A number of countries in Africa are
home to numerous ethnic groups. Nigeria alone has as many as 250 ethnic groups. Karl Vick, 4 Delicate
Democracy: Violent Ethnic Rivalries Threaten Nigerian Unity, WASH. POST, Jan. 29, 2000, at Al.
Although not as numerous, Ethiopia has eighty ethnic groups. A federal government comprising so
many component units scems too unwieldy and cumbersome to be effective. Even if such a federal
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their respective resources in a federal arrangement. But given the tendency of
ethnic governments to view themselves primarily as agents of their own ethnic
groups, they have little or no incentive, much less any sense of obligation, to
share any of their resources with other ethnic groups. On the contrary,
ownership of important resources may foster in them an attitude of economic
self-sufficiency, and a willingness to go it alone politically. Thus, a federal
structure that emphasizes ethnicity alone is bound to lead to uneven economic
development, or may fuel demands for political separation as the central
government attempts to redistribute resources among the subunits more
equitably.

This connection between separation and uneven control over economic
resources is not idle speculation. The separatist tendencies of Katanga in the
Democratic Republic of the Congo and Biafra in Nigeria were inflamed, in no
small part, by the desire to have “maximum independence and control over
their resources.””*' Similarly, and equally importantly, one of the -major
problems that plagued Yugoslavia’s federalism was the attitude of the richer
and more industrialized republics that “resented the fact that they were
subsidizing the least developed areas of the country.”*** This attitude stood in
the way of the central government’s policy of equitable distribution used to
address regional disparities, eventually contributing to the breakup of the
country.”* The Yugoslav experience also suggests that even if subunits
compete for mobile resources, without intervention by the central government,
such competition will consistently be won by ethnic groups who control
relatively greater resources, leavia% other ethnic groups as “backwaters of
poverty and poor public services”***—a result which may well prove to be a
source of political instability.

A final difficulty with ethnic federalism remains to be mentioned. As
explained above, this system of government tends to encourage, even require,
political leaders to view themselves primarily, if not exclusively, as agents of
their own ethnic communities. As agents, they perceive their main economic
role to be the protection and enhancement of the economic well-being of the
members of their own ethnic group. Preoccupation with ethnic interests,

unton were theoretically conceivable, as a practical matter, a number of ethnic groups may be so small
as to be incapable of standing on their own. These groups may not only lack the population size, but also
the economic resources, climatic conditions, or a large enough territory in order to form viable
governments. Reliance on ethnic homogeneity alone may produce large states with large populations
and vast economic resources, leading to an asymmetrical federal system. Federal asymmetry is
worrisome because it tends to foster among the larger and more viable states an attitude of self-
sufficiency, separatism, and intolerance. See NWABUEZE, supra note 199, at 112-113.

241. MOTALA, supra note 198, at 87. In each of these cases, a particular region possessed
access to a strategic resource: the Katanga region is richly endowed in mineral resources while Biafra is
well endowed with oil deposits. Id. It is similarly possible that Eritrea’s strategic location astride the Red
Sea contributed to its separatist ambitions prior to gaining independence from Ethiopia in 1993. Eritrea’s
economy has suffered since independence, however, in part because Ethiopia decided to forego the use
of Eritrean ports following military conflict in 1998, and in part because Eritrea lost access to its only
economic hinterland.

242, OTTAWAY, supra note 2, at 15.

243. WiLLIaM Fox & CHRISTINE WALLICH, FISCAL FEDERALISM IN BOSNIA-HERZEGOVINA:
THE DAYTON CHALLENGE 7 (World Bank, Policy Research Working Paper No. 1714, 1997).

244. Hardy & Mihaljek, supra note 226, at 15 (“Unlike an enterprise, a region that is not well
endowed does not go out of business but declines and loses its tax base, while the needs of its remaining
population go unmet.”).
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however, will from time to time conflict with the interests of the nation as a
whole. When this occurs and when the power to resolve such conflict is in the
hands of ethnic leaders, the logic of ethnic self-interest inevitably combines
with ethnic passion to produce results that are inconsistent with the interests of
the nation as a whole. An ethnic-federal system may similarly taint decisions
by the central government. Although the central government may more clearly
and dispassionately perceive the benefits of pursuing an economic policy
aimed at enhancing national growth, it may nevertheless be compelled to
forego these benefits in an effort to thwart the danger of inflaming ethnic
passion that could destabilize the federation.**’

Even if the common national interest is not so frustrated, an ethnic-
particularist view of economic interests increases the costs of reaching
agreement on important economic policies affecting the whole nation. A
genuinely ethnic-federal arrangement, by its very nature, requires all
important decisions to be made with the consent of all ethnic groups.246
Achieving consensus among all ethnic groups, however, would be
cumbersome because different ethnic groups have different preferences for
particular national policies. For example, a nation-wide policy of land
privatization may be an essential step in making progress toward a market
economy. Yet, if some ethnic groups perceive that the burdens of such a
policy fall disproportionately on them, they will likely resist it. Even if a
compromise is eventually reached, the benefits of the policy will have been
unnecessarily delayed. Consequently, polarized preferences lead either to a
deficit of public policies or to a delay in the implementation of such policies.

C. Human Rights

The third and final area of concern with the viability of ethnic federalism
involves its impact on the enjoyment of human rights by persons belonging to
ethnic minorities. As discussed above, cthnic federalism is primarily
concerned with devolving power to a set of subnational jurisdictions in which
ethnic and political boundaries are deliberately made to coincide. It is, of
course, impossible to achieve absolute coincidence of ethnic and political
boundaries. As a result, subnational jurisdictions necessarily contain ethnic
minorities. The status and treatment of these minorities within the jurisdiction
present myriad opportunities for abuse and deprivation of rights.

From a human rights perspective, ethnic federalism is ‘“inherently
problematic.”* First, reliance on ethnicity as the sole basis for restructuring a
state is fundamentally at odds with the universally accepted principle of

245. Howse & Knop, supra note 27, at 275, 276. See also Easterly & Levine, supra note 222, at
1215-16 (noting that in a situation of “polarized preferences” a public good brings less satisfaction to
everyone concerned, so fewer public goods are chosen by society as a whole).

246. This was apparently the case in Yugoslavia. See Bogomil Ferfila, Yugoslavia:
Confederation or Disintegration, PROBS. OF COMMUNISM, July-Aug. 1991, at 18, 19 (“Decisions of the
most important issues regarding the implementation of joint economic policies within the Federation are
achieved by consensus and unanimous agreement within the Council of the Republics and Provinees of
the General Assembly of the [Socialist Federal Republic of Yugoslavia).”).

247. David Wippman, Practical and Legal Constraints on Internal Power Sharing, in
INTERNATIONAL LAW AND ETHNIC CONFLICT 211, 230 (David Wippman ed., 1998).
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nondiscrimination embodied in various U.N. instruments. By conferring
sovereign powers on an ethnic group, ethnic federalism allows a group to
control the apparatus of government within the subunit and to put its own
imprimatur on the identity of the substate. The controlling ethnic group is then
in a position to frame and enforce rules and practices calculated to enhance its
status as a political community and privilege its members as individuals.?*®
Under this system, those who do not belong to the ethnic majority are
considered “outsiders” and are liable to be excluded or subordinated within
their respective substates. Such discrimination violates, for example, the
International Convention on the Elimination of All Forms of Racial
Discrimination, which specifically outlaws

any distinction, exclusion, restriction or preference based on race . . . national or ethnic
origin which has the purpose or effect of nullifying or impairing the recognition,
enjoyment or exercise, on an equal footing, of human rights and ﬁmdamenta] freedoms in
the political, economic, social, cultural or any other field of public life. :

Such discrimination has occurred in Nigeria, where “[r]ecruitment to
elite positions in the civil service, armed forces, and government is
disproportionately and overwhelmingly from the -ethnic majority.”25°
Similarly, among certain communities of Kenya, there are moves to
discourage “nonindegenes” from buying or leasing land “belonging” to these
communities.”' A similar desire to be internally dominant, or to be “maitres
chez nous,” lies behind the drive of Quebec nationalists to ban the use of
languages other than French on commercial signs within the province.”
While each of these policies is ostensibly intended to ensure the survival and
integrity of the particular community in question, each clearly undermines the
individual rights of those who do not belong to the ethnic majority.
Fashioning a federal system along purely ethnic lines is clearly at odds with
the fundamental and universal human rights norm of nondiscrimination.

Ethnic federalism also violates the guarantee of equal rights to political
participation as mandated by international human rights law. For example,
Article 25 of the International Covenant on Civil and Political Rights
recognizes the right of every citizen to “take part in the conduct of public
affairs,” the right to “vote and to be elected at genuine periodic elections,” and
the right to “have access, on general terms of equality, to public service in his
country.”®? Yet, ethnic federalism effectively nullifies these guarantees in

248. One commentator calls this system of government “constitytional nationalism™ by which
he means “[a) constitutional and legal structure that privileges the members of one ethnically defined
nation over other residents in a particular state.” Robert M. Hayden, Constitutional Nationalism in the
Formerly Yugoslav Republics, 51 SLAVIC REV. 654, 655 (1992); see also Chua, supra note 228, at 47
(“[TThe constitutions, laws, and political structures of an ethnocratic state generally serve to reinforce
the monopolization of power by the ethnic majority.”).

249. International Convention on the Elimination of All Forms of Racial Discrimination, Dec.
21, 1965, art. 1, 660 U.N.T.S. 195, 216 (emphasis added).

250. See Chua, supra note 228, at 47 (discussing ethnocratic states generally). See e.g.,
Nwabueze, supra note 199, at 130.

251. Ndegwa, supra note 24, at 612.

252. Howse & Knop, supra note 27, at 272-73.

253. International Covenant on Civil and Political Rights, Dec. 19, 1966, 1966 U.S.T. LEXIS



2003} Ethnic Federalism ' 95

some circumstances and seriously dilutes them in others. Ethiopia provides a
good illustration. In the ethnic substate of Harar, ethnic Hararis comprise a
tiny fraction (7.2%) of the state’s population,254 but the state and its
governance constitutionally belong to them. This is conveyed by the fact that
the substate is named after the group, thereby conferring constitutional
legitimacy to its claim that it constitutes what Uri Ra’anan calls the
“Staatsvolk,” i.e., “the ethnic group that created the state, is largely identified
with it, constitutes the bulk of its elite, and is the source of the predominant
culture.”> As a result, those who do not share the dominant identity, even
when they comprise, as in Harar, the overwhelming majority, are denied
participation in the governing institutions of the polity. Thus, although the
Ethiopian Constitution formally recognizes the right of all citizens to vote and
to be elected, the electoral law bows to the requirements of Staatsvolk b
limiting the franchise to those who speak the language of the Staatsvolk. >
Passing the linguistic hurdle, however, does not guarantee enfranchisement.
Voters are further required to identify their ethnic identity on a voter
registration card,”’ a practice with the transparent intention of
disenfranchising them.

Finally, ethnic federalism infringes on international human rights norms
that guarantee citizens the right to move freely and to reside wherever they
choose within their country. To be sure, even a state that institutionalizes
ethnicity may pay lip service to these norms, as Ethiopia has done, by
incorporating them in its constitution. But the notion of a Staatsvolk is
fundamentally at odds with these norms. Because employment opportunities,
political power, and rights of political participation all depend on belonging to
the “right” ethnic group, those who do not belong have no incentive to move
into areas controlled by such a group. And those who are already in the
“wrong” ethnic region face the prospect of being expelled from their lands,
fired from their jobs, and forced to return to their “homelands.” Ethiopia’s
experiences to date demonstrate as much.?*®

These arguments demonstrate that ethnic federalism is neither workable
nor suitable, particularly when tested against SSA states’ core difficulties—
threats to nattonal unity, lack of progress in economic performance and human
rights violations. By deliberately and openly highlighting ethnic differences
that would otherwise fade in time, such a system corrals citizens into ethnic
enclaves, encourages aggressive ethnic identification and separatism, and
exacerbates ethnic distrust and social discord. The political process is bound

521, 6 1.L.M. 368,375 (1967).

254. Research and Action Group for Peace in Ethiopia and the Horn of Africa, Ethiopia: A
Tragedy in the Making 5 (n.d.) (unpublished manuscript, on file with the author). In Harar regional state,
the two numerically dominant ethnic groups are Oromos (52%) and Amharas (32.6%). Id. at 5-6.
Nevertheless, the state has been declared to belong to the Hararis by constitutional fiat.

255. Uri Ra’anan, Nation and State: Order Out of Chaos, in STATE AND NATION IN MULTI-
ETHNIC SOCIETIES 3, 5 (Uri Ra’anan et al. eds., 1991).

256. Id. at27.

257. Research and Action Group for Peace in Ethiopia and the Hom of Africa, supra note 254,
at 7-8.

258. More than 12,000 people belonging to the Amhara ethnic group were recently expelled
from the substate of Oromia. AAPO Says Perpetrators Should Face Trial, Feb. 16, 2001, AppIS TRIB.,
http://www.addistribune.com/Archives/2001/02/16-02-01/AAPO.htm.
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to be fractious and contentious as well, as every group jockeys to maximize its
own narrow interests, or as one or more of these groups strive to satiate its
ultimate ethnonationalist desire—the creation of an autonomous nation-state.
Under these circumstances, it is highly unlikely for SSA states to be able to
forge national unity or to promote economic progress and human rights.
Making progress in these areas requires, at a minimum, a stable political
environment. Consequently, while ethnic federalism offers some advantages
in accommodating ethnicity, it involves far too many pitfalls to be an
appealing constitutional option for SSA states.

V. TOWARD A BALANCED APPROACH TO ETHNIC ACCOMMODATION

For the reasons delincated above, the most appealing constitutional
option for most SSA states historically has been one which avoids giving
ethnicity any “visible expression in the institutional structure of the
society.””® Under this vision, the state is supposed to view ethnicity with the
same detachment as it does religion: with “benign neutrality.”*%

Such a vision, however, fails to account for the fact that in many SSA
states a particular ethnic group so dominates, or is perceived to dominate the
state that the desired official impartiality of public institutions is often belied
by the reality or appearance of ethnic domination. The claim of a benign
neutrality is especially unconvincing in those states in which a particular
ethnic group’s language or religion is accorded official recognition.”®' As a
result, the gap between purported neutrality and ethnic group dominance of
state structures by particular ethnic groups continues to be a source of ethnic
rivalry and conflict fueling demands for ethnic equality and autonomy. Thus,
in countries where this situation prevails, opposition to federalist solutions
might look like a gloy designed to eliminate ethnic diversity or to perpetuate
ethnic domination,*®

The solution to problems spawned by demands for constitutional
recognition of ethnic identity does not lie in denying ethnicity any “visible
expression in the institutional structure of the society.”2 % Nor does it lie in a
risky constitutional formula that, by marrying ethnicity with federalism, erects
permanent walls of ethnic separation and impairs the chances for inter-ethnic
cooperation, the development of a common citizenship, and the unity and
security of the state. Instead, the solution lies in steering a middle course
between an outright rejection of constitutional space for ethnicity and an all-
consuming commitment to it in the manner of Ethiopia. This balanced

259. The expression is from Iris Marion Young, Together in Difference: Transforming the
Logic of Group Political Conflict, in MINORITY CULTURES, supra note 77, at 162.

260. Will Kymlicka, Liberalism and Politicization of Ethnicity, 4 CAN, L.L. & JURIs. 239, 241
(1991).

261. Sudan, for example, has been in civil war since the mid-1950’s because the Arab North
has sought to impose its cultural identity on the non-Arab South. See Wai, supra note 8, at 316.

262. See ELAZAR, supra note 27, at 248,

263. Young, supra note 259, at 162.
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approach gives due consideration to ethnicity as one of several relevant
factors. The following sections address these additional factors.

A. National Unity and Security

The first and most important factor to consider in designing the internal
organization of the typical SSA state should be the need to foster national
unity and preserve state integrity. The pursuit of these goals “is of course the
legitimate concern of any government” % and needs little or no apology. Any
measure of state restructuring that is prone to create or exacerbate ethnic
tension or disharmony, and thereby undermine national unity and state
integrity, will inevitably affect the welfare of all citizens.

Students of African history are well aware that in their scramble to
divide up Africa, the colonial powers tossed a collection of disparate ethnic
communities into single states for their own selfish reasons.”®® The artificiality
of the typical SSA state’s origin and its continuing fragility have led some to
advocate self-determination for ethnic groups, or a redrawing of the map of
Africa along these lines.”® In a similar vein, one commentator questions the
value of pursuing nation-building within the framework of the existing states:

264. TFrancesco Capotorti, Study on the Rights of Persons Belonging to Ethnic, Religious and
Linguistic Minorities at 54, U.N. Doc. E/CN.4/Sub.2/384/Rev.1, U.N. Sales No. E.78.XIV.1 (1979); see
also A.F.K. ORGANSKI, THE STAGES OF POLITICAL DEVELOPMENT 8 (1965) (noting that the “primary
function of government is one; the creation of national unity”).

265, S. K. B. Asante, Nation Building and Human Rights in Emergent African Nations, 2
CORNELL INT’L L.J. 72, 83 (1969) (discussing the challenges of nation building in Africa).

266. See, e.g., Wilson, supra note 56, at 480-84 (arguing that from a human rights perspective,
the benefits of secession outweigh those of state sovereignty); Oko, supra note 190, at 321-22. Oko
advocates partition as the “most efficacious, and perhaps the only viable way to preserve order in
Nigeria.” He despairs that “political stability through constitutional democracy is an unattainable ideal,
an illusory notion sedulously promoted by dominant ethnic groups and their foreign allies.” Id. at 322.
He bases this pessimistic conclusion on the contention that Nigeria’s ethnic rivalries and tendency
toward aggressive ethnic identification “provide an inhospitable cnvironment for implementation of
democracy.” Id. at 321.

Makau Wa Mutua seems to favor a similar solution when he argues that “in principle
sovereignty should be returned to pre-colonial entities who should then ‘trade it in” for consensual map-
making to voluntarily create larger democratic entities.” Makau Wa Mutua, Why Redraw the Map of
Africa: A Moral and Legal Inquiry, 16 MICH. J. INT’L L. 1113, 1150 (1995). Mutua basically argues that
“at independence, the West decolonized the colonial state [in Africa], not the African peoples subject to
it.” Id. at 1116. In his view, therefore, the right to self-determination has not really been exercised by the
victims of colonialism—-the ethnic groups that prior to colonialism existed as separate entities. Instead,
“[s]uch groups . . . even though they belonged to different pre-colonial states and ethnicities, were seen
and treated as having the same destiny, and becoming independent within the same state, regardless of
their will.” Id. at 1141. Mutua concludes by proposing that “pre-colonial entities within the post-colonial
order be allowed to exercise their right to self-determination,” at 1118, and then “trade in” their
sovereignty to voluntarily create larger entities. Jd. But this argument is “akin to suggesting that a
married couple running a mom-and-pop store will, after divorce, be more able to work together on
behalf of their joint business than during marriage.” Etzioni, supra note 191, at 30.

Secession has attracted more attention than most other issues in contemporary politics. The
scholarly literature reflects this attention. For discussion of the “costs and benefits” of secession, see
VIVA ONA BARTKUS, THE DYNAMIC OF SECESSION (1999). For a discussion of the justifications for
secession, see BUCHANAN, supra note 53; LEE BUCHHEIT, SECESSION: THE LEGITIMACY OF SELF-
DETERMINATION (1978). For additional arguments in favor of secession, see J. Klabbers & R. Lefeber,
Africa: Lost Between Self-Determination and Uti Possidetis, in PEOPLES AND MINORITIES IN
INTERNATIONAL LAW, supra note 13, at 37. But see Tom M. Franck, Postmodern Tribalism and the
Right to Secession, in PEOPLES AND MINORITIES in INTERNATIONAL LAW, supra note 13; Hurst Hannum,
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It is not always clear what is the intrinsic or instrumental value attributed to nation-
building, nor whether it has any objectives other than the enhancement of the power of
those who control the state, and the advancement of modes of production from which
they primarily benefit. 29

The problem with such views, however, is that they give insufficient attention
to the enormous human and material costs the breakup of existing states
would spawn. As the aftermath of the secession of Eritrea from Ethiopia in
1991 and the breakup of Yugoslavia and the former Soviet Union have shown,
state disintegration causes massive disruption and breeds further division,
more ethnic strife, massive human rights violations, economic dislocation, and
new rounds of wars to define the boundaries of the new states.”®® In short,
unscrambling the whole African continent and remaking it in the name of
ethnic self-determination involves far too many risks and imponderables to
make such an approach worthwhile or viable. Moreover, it is important to
recognize that the breakup of states in the name of self-determination does not
necessarily result in the establishment of new, stable, and democratic states.®
It is far more prudent and reasonable to reaffirm the validity of the existing
SSA states while restructuring them in order to address the needs of ethnic
accommodation “before self-determination groups take a wrecking ball to
[these] countries.””

Accordingly, the question is how to accommodate these differences so
that ethnic groups are allowed to express their identities within the framework
of existing states in ways that do not impair the basis for national unity and
territorial integrity. It is reasonably clear that these twin objectives—national
unity/state integrity and institutional expression of ethnic identity—have not
been well reconciled within the framework of the unitary-state. Many SSA
states have used the unitary state formula as well as single-party and military
forms of governance in the name of promoting national unity and preserving
territorial integrity. They have even avoided couching decentralization within
the framework of a unitary formula for fear that decentralization could
“reinforce tribal loyalty at the expense of loyalty to the nation.””’

Unitary state approaches, however, have largely failed because they
ignore a patent and fundamental reality of Africa’s socio-cultural condition.

Rethinking Self-Determination, 34 VA, J. INT'L. L. 1 (1993). For a discussion of sovereignty and
international political reform, see generally Michael Walzer, The Reform of the International System, in
STUDIES OF WAR AND PEACE 227 (@yvind @sterud ed., 1986).

267. See Woodman, supra note 113, at 16-17.

268. See Etzioni, supra note 191, at 23-24, 28.

269. Id. at 24-25 (“Those concerned with promoting responsive governments, by and for the
people, can no longer assume that breaking up large entities provides movement in the desired
direction™—i.e. democratization. Etzioni offers the example of the Yugoslav federation which, after its
dismemberment, yielded a bunch of local governments that have proved “even less democratic, and
more murderous.”),

270. Id. at 33. See also 1. William Zartman, Putting Things Back Together, in COLLAPSED
STATES, supra note 4, at 268 (“It is better to reaffirm the validity of the existing unit and make it work,
using it as a framework for adequate attention to the concerns of its citizens and the responsibilities of
sovereignty, rather than experimenting with smaller units, possibly more homogeneous but less broadly
based and less stable.”); Case Concerning the Frontier Dispute (Burk. Faso v. Rep. of Mali), 1986 L.C.J.
554, 567 (Dec. 22) (“[M]aintenance of the territorial status quo in Africa is . . . the wisest course, to
preserve what has been achieved by peoples who have struggled for their independence, and to avoid a
disruption which would deprive the continent of the gains achieved by much sacrifice.”).

271. Kimenyi, supra note 59, at 44.
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SSA states, with few exceptions, are comprised of ethnic communities that
inhabit distinct territories, practice different cultures, engage in varying forms
of land use and tenure, and speak different languages. In other words, these
states constitute at bottom a federation of ethnic groups—in fact, if not in law.
The goal of nation-building on the basis of unitary principles of state
organization is thus belied by the stubborn realities on the ground.

Nevertheless, it does not follow, as ethnic fundamentalists insist, that
ethnic federalism is the only alternative. As discussed above, this option offers
some advantages, but is ultimately unworkable at best and dangerous at worst.
By recognizing specific regions of a country as the “homeland” of particular
ethnic groups, it serves to encourage loyalty to one’s ethnic group (at the
expense of loyalty to the nation) and to whet the appetite for ethnic
nationalism. And “[w]hen its appetite is sufficiently whetted, [ethnic]
nationalism, almost by definition, is sated with nothing less or more than a
nation-state,”>’> with all the horrors that attend the pursuit of such a goal—
genocide, ethnic cleansing, rape, and wanton murder. Hence, it behooves
African constitution-makers to ponder carefully the dangers ethnic federalism
poses, and to “search, from the outset for institutions that will help to deprive
it of sustenance,””> without impairing ethnic groups’ rights to express and
preserve their languages, cultures, and identities. ,

What kind of institution is best suited for these purposes? Given their
ethnoterritorial cleavages, it is apparent that for most SSA states federalism
provides an indispensable tool for ethnic accommodation, and any search for
institutions should begin with it. To be workable, however, such a model must
eschew using shared ethnicity alone as a basis of state organization. In other
words, each ethnic group qua group should not necessarily be given its own
separate state for purposes of self-government merely because it inhabits a
particular section of the country. Instead, a region inhabited by a particular
ethnic group should, where necessary, be subdivided into subunits which take
into account the size of its population, territory, resource base and other
relevant considerations such as geography, history, and the wishes of its
inhabitants. Thus, while the ethnic make-up of a region should certainly play a
major role in boundary-drawing, it should not play such a decisive role that it
trumps all these other considerations.

The territorial structure of Nigerian and Swiss federalism offers a useful
model for SSA states. Under this model, the subunits of the federal system are
not derivatives of the spatial structure of large-scale ethnolinguistic divisions.
Nigeria’s constitution-makers learned early on after gaining independence
from British rule that a workable federal system requires fostering an
awareness that each subunit by itself is relatively insignificant vis-a-vis the
whole. At independence, Nigeria’s federal system comprised three regions,
each controlled by a single ethnic group around which a number of minority
ethnic groups were clustered.””* This structure proved unworkable, however,

272. Norman, supra note 101, at 93.

273. Id

274, NWABUEZE, supra note 199, at 113. See also J. Isawa Elaigwu, Nigeria From Unitarism to
Federalism, in EVALUATING FEDERAL SYSTEMS 225, 233 (Bertus de Villers ed., 1994).
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because it fostered an attitude of self-sufficiency, intolerance, and separation
among the dominant ethnic groups controlling the regions.””> Subsequent
constitutional reforms have therefore striven to mitigate these consequences
by subdividing the regions into so many subunits whose boundaries do not
necessarily correspond exactly with ethnicil:y.276 In addition, Nigeria’s
structure is rematkable for “its tendency to sub-divide and also for the equality
of the population size among the states and among the local government
areas.”"’

The result of the “Nigerian structure is to give legitimacy to territory
over ethnicity.”*’® Thus, some subunits are inhabited by a number of different
ethnic groups while other subunits are dominated by the three largest ethnic
groups, the Hausa-Fulani, the Yoruba, and the Ibo, but each subunit is only
one of several units in which these groups are predominant.’” By thus
distributing the core population of each ethnic group in several states,
Nigeria’s federal structure helps avoid the crystallization of ethnic identity
around a particular territory.

This arrangement has other beneficial effects. One is that “[n]o ethnic
group feels that it is in danger of total domination by another.”?*® Another is
that the dispersion of the larger ethnic groups among several states
discourages a subunit from openly putting forward political claims in the
name of an entire ethnic group.281 Finally, if the boundary lines of political
subunits are drawn independently of ethnic territorial boundaries, then the
heterogeneous population within the political subunit will be free to
participate in political and economic activities in a way that develops loyalty
to the national polity.>*?

Much the same can be said about the internal boundaries of the Swiss
federal system. Switzerland has four ethnolinguistic groups.”®® Had it
followed a federal model that rendered its territories mere derivatives of its
linguistic divisions, Switzerland would have been divided into four subunits.
The Swiss model, however, eschews such a dogmatic approach, preferring
instead, like Nigeria, to divide each major linguistic region into multiple
cantons—twenty-six in all—which, by and large, are linguistically

275. NWABUEZE, supra note 199, at 112.

276. Martin Dent, Ethnicity and Territorial Politics in Nigeria, in FEDERALISM: THE
MULTIETHNIC CHALLENGE 128, 139 (Graham Smith ed., 1995) [hereinafter MULTIETHNIC CHALLENGE].

277. Id. (noting the enormous difference in population between the largest and smallest states
in other federations including the United States, Canada, India, and Australia).

278. M

279. Id

280. Id. at 140,

281. Id

282. Adamolekum & Kincaid, supra note 27, at 176. To be sure, Nigeria has so far not taken
full advantage of this potential. Two reasons account for this. First, citizen loyalty to the federal polity
has been constrained by the frequent intervention of military rule. /d. Obviously, military rule is the very
negation of democratic politics and the rule of law. Second, excessive centralization and regulation of
the economy has not “encouraged participatory and entrepreneurial development in the private or public
sectors.” Id.

283. These groups are: German, French, Ifalian, and Romansche. See Ivo D. Duchacek,
Antagonistic Cooperation: Territorial and Ethnic Communities, 7 PUBLIUS 3, 17 (1977).
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homogeneous.”®* As a result, although there are issues that break down along
language lines, “[t]he territorial structure of Swiss federalism discourages the
development of ethnonationalism across language community lines.”?®> At the
same time, the fact that the cantons are largely unilingual means that they are
in a position to guarantee the linguistic status quo while retaining the ability to
enter into shifting coalitions among themselves in ways that disentangle issues
of ethnolinguistic identity from economic and social issues.?

The Nigerian and Swiss examples demonstrate that the salutary ideas of
ethnic accommodation and self-rule do not require giving effect to the
ethnoterritorial principle: “To each ethnic community its own territorial home
rule.”®” To be sure, linguistic homogeneity helps ensure the emotional
response and internal cohesiveness that is essential for home rule and
administrative convenience. For example, it might be necessary that, if the
legislature of a sub-unit is not to degenerate into a veritable Babel of
languages, it be able to conduct its work in one language—i.e., the main
language of the area. Similarly, considerations of administrative convenience
might require that civic communication be conducted through the medium of
a language widely spoken in a region. Yet, these needs require, at most, no
more than that the political, administrative, and educational activities of a
federal unit be conducted in the dominant language of the region and that
linguistic homogeneity be an important criterion in designing a federal
system. As the Nigerian and Swiss federal models demonstrate, the principle
of linguistic homogeneity does not require that an entire ethnic group be
organized into one federal subunit. Preserving languages and cultures, which
is one of the motivations for a federal solution, is one thing. Feeding ethnic
nationalism by making each ethnic region a constituent subunit in the guise of
promoting cultural and linguistic diversity is quite another. Thus, in terms of
territorial structure the Nigerian and Swiss federal systems highlight the
advantages of a workable federal system for SSA states—one which promotes
ethnic accommodation but avoids the pitfalls inherent in the Ethiopian
formula.

B.  Historical and Geographical Factors

A balanced approach to ethnic accommodation should also consider
historical and geographical factors. A common historical tradition is important
in federal design because like ethnicity, a shared history fosters a sense of
kinship and unity. Like ethnici?f, such shared experiences are constitutive of
individual and group identity.”®® The case of the Amhara of Ethiopia is

284. See Alexander Murphy, Belgium’s Regional Divergence: Along the Road to Federation, in
MULTIETHNIC CHALLENGE, supra note 276, at 73, 95.

285. Id. (noting that “political parties do not correspond to language regions and the press
rarely refers to language regions when discussing economic and political affairs”).

286. Id. (noting that “crosscutting cleavages are easily expressed in the cantonal system,” and
that the “voting behaviour of the cantons on constitutional issues is associated far more with
soctopolitical patterns than with language”).

287. Duchacek, supra note 283, at 18-19.

288. Christo de Coning, The Territorial Imperative: Towards An Evaluation of the Provincial
Demarcation Process, in BIRTH OF A CONSTITUTION 189, 209-10 (Bertus de Villiers ed., 1994).
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illustrative. While the Amhara community is homogeneous from a linguistic
standpoint, historically it has never viewed itself as possessing a common,
cohesive, and overarching sense of ethnic identity. Instead, members of the
community identity themselves by and express particularistic attachments to
distinct regions—regions -that have evolved historically and have doubled as
sources of personal and regional identification.*®

Geographical factors may also foster regional distinctiveness. Thus,
even an otherwise homogeneous ethnic group may develop a subgroup with a
distinct regional consciousness because of its geographical isolation. The
creation of the Swiss federal system, for example, was in large part influenced
by the country’s rugged topography, where mountains and valleys have
isolated communities and engendered in them a sense of distinctiveness.”

Even when geography may not have played such a role, it may be
necessary to consider geography as an important factor in the design of a
federal system. For example, it does not make much sense to combine two or
more regions into the same federal unit when the regions are otherwise
separated by natural barriers (such as harsh deserts, non-navigable rivers, or
high mountains) merely because those regions are inhabited by the same
ethnic group. Similarly, an approach that dogmatically focuses on ethnic
identity leaves out of consideration the need to make federal units
geographically compact for administrative convenience, economic efficiency,
and improved constituent service.

Considerations of history and geography offer additional advantages
over the monolithic approach advocated by ethnic fundamentalists. First,
restructuring a federal state along regional lines that have evolved historically
and have received particular legitimacy by the passage of time upholds settled
political expectations and administrative relationships, and, in turn, stands a
better chance of gaining ready acceptance among the population. Whatever
the origin of existing regional identities, and however artificial they may be,
they are real and do provide a degree of stability to historical connections and
links. By contrast, breaking up old ties and creating new associations solely on
the basis of ethnicity involve changes so radical that they may provoke
unnecessary resistance.

Taking geographical factors into account has the additional advantage of
dividing the country into multiple areas of manageable size rather than a few
large areas corresponding to the number of ethnic groups in the country. From
the time of Montesquieu, commentators have stressed that smaller units are
better able to encourage governmental responsiveness and citizen participation

289. Thus, although the primary self-identification of Amharas is frequently national
(Ethiopian) in scope, the erstwhile provinces of Gondar, Gojjam, Wello, and Shoa—much like Virginia
or the Carolinas—serve as strong sources of regional identification. These regional identities are a
product of the country’s long and checkered history. As such, they cannot be erased by official fiat
merely by lumping these regions into one federal unit as the new Ethiopian Constitution has done.

290. KIMENYI, supra note 64, at 85-86 (discussing the similarity of Ethiopia’s to that of
Switzerland: “In Ethiopia, high mountains make contact between groups living on opposite sides of the
mountains almost impossible.”). See also Duchacek, supra note 283, at 6 (“The configuration of the land
surface in some cases literally invites territorial fencing off alongside such obvious divides as mountain
ridges, rivers, lakes, and deserts.”).
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than larger ones. »! 1 light of the fact that communications in Africa are
generally poor, geographically incoherent and unwieldy subnational umts lose
the advantages of administrative convenience and manageability.”> Large
subnational units also reduce the chances for creating closer links between
citizens and their political leaders. Similarly, political leaders are more likely
to be sensitive to public opinion in smaller communities.” Partlclpauon and
accountability are essential to promote the sense of community and, in turn, to
enlist citizens’ support for various programs of public activity. Therefore,
geography is an essential consideration if subnational unmits are to be
manageable.

C. Economic and Financial Factors

The design of a federal system for SSA states should also pay adequate
attention to the need to promote economic development. As noted in Part [V
(B), a major consequence of basing a federal system purely on ethnic criteria
is that the resulting structure may create or exacerbate disparities of wealth
and resources among the subnational units. The initial territorial distribution
of these resources in any given SSA state is likely to be uneven. As a result,
some units will lack the financial and economic base to raise, on their own,
the resources needed for their development and the maintenance of an
adequate standard of living for their residents comparable to that prevailing in
the better-endowed regions. Although it is impossible to equalize economic
potential among all subunits without doing violence to the other factors, care
should be taken to ensure that each unit, as far as possible, possesses an
amount of economic resources equal to that possessed by other subunits.

It may be argued that in a federation it is not necessary for every unit to
possess equal economic strength because transfers from the wealthier units via
the federal government could, in this regard, remedy deficiencies. The
principle underlying such transfers—fair allocation of resources—is sound,
but in the context of a federal structure that emphasizes ethnicity alone its
implementation is fraught with serious difficulties. As noted, ethnic-based
governments have a tendency to view themselves as primarily concerned with
the welfare of their own citizens with little or no incentive to share income or
resources with other ethnic groups. Compelling them to share their resources,
constitutionally or otherwise, is possible, but this will sooner or later create
resentment and become a source of political friction and instability. It is well
to recall that one of the sources of the Yugoslav tragedy was the reluctance of
the richer republics to subsidize their less fortunate sister republics.?**

291. In South Africa, administrative considerations including “the need to minimize
inconvenience to the people” were among the most important critetia used by the Commission for
Demarcation and Delimitation of Regions in developing a framework for regionalization. See de
Coning, supra note 288, at 208,

292. Briffault, supra note 163, at 1313 (noting that “smaller units are said to have a greater
sense of community, which facilitates participatory decision making . . . . [s])imilarly, the individual is
more likely to be heard, to influence, and to make a difference in a smaller unit than in a larger one.”);
see alse Simeon, supra note 161, at 151 (quoting Montesquieu).

293. Id. at 162.

294. A similar resentment prevails in Ethiopia today. Many political groups have complained
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It is also important to consider the fact that some ethnic groups are too
small to constitute an entire political unit by themselves. As such, it is
unrealistic to expect them to compete effectively with other, larger and
wealthier subnational governments. Viewed from this angle, the familiar
economic argument that stresses federalism’s advantages in terms of fostering
interstate competition and promoting gains in efficiency is unconvincing.

D. The Wishes of the People

Finally, in determining the boundaries of the component units of a
federation, SSA states will do well to consider the wishes of the inhabitants of
a particular region. This is important for two reasons.

The first reason concerns the legitimacy of a federalist structure that
requires citizens to aggregate themselves in particular political subunits. Such
aggregation inevitably raises issues of political identity and membership in
separate political units. But who determines the particular unit to which
citizens must be,long?295 The answer necessarily involves the problem of the
legitimacy of a constitution that draws boundaries among groups of people
and determines their composition.296 Legitimacy is a complex topic,”’ but for
our purposes here it is basically concerned with how to make the legal and
political organization of the state “command the loyalty, obedience and
confidence of the people.””® The importance of ensuring the legitimacy of
constitutional order and nurturing constitutionalism in Africa cannot be
overemphasized. Experience has demonstrated that a major cause of the
collapse of governments in many SSA states has been lack of respect for and
identification with the constitution among the people “and even among the
politicians themselves.”* Given federalism’s inherent fragility as a form of
government, on the one hand, and its fundamentality as a political expedient
for addressing basic tensions among social groups, on the other, it behooves
African constitution-makers to pay particular attention to people’s preferences
as to the way in which they choose to organize themselves into sub-national
entities. Every effort should therefore be made to provide citizens an adequate

about the TPLF’s practice of transferring resources to Tigray from the richer regions of the country.

295. Political theorists have generally failed to address the issue of how to “identify nations
that are entitled to their own state or local populations entitled to home rule.” Orentlicher, supra note
101, at 46. Professor Orentlicher, however, suggests that in a democratic setting where the principle of
popular sovereignty is used to establish governmental legitimacy, the “boundaries of political
commitment should be determined in accordance with the principle of [the] consent [of the governed].”
Id. at 48.

296. See NWABUEZE, supra note 199, at 24 (discussing the importance of the legitimacy of a
constitution and the system of government it sets up for SSA states).

297. Rubin, supra note 59, at 1026 (stating that legitimacy “is an extremely tulgy [sic] topic,
one that has been bouncing around Western Civilization for at least twenty-five hundred years™).

298. NWABUEZE, supra note 199, at 24. See alse Rubin, supra note 59, at 1026 (stating that the
“most common definition of legitimacy is . . . ‘precisely the belief in the rightfulness of a state, in its
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299. NWABUEZE, supra note 199, at 24.
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and equal opportunity to express their preferences regarding the particular
sub-units to which they will belong.*®

Allowing individuals to make such constitutive choices does not merely
promote constitutional legitimacy and democratic participation. Equally
important, it also goes a long way towards fulfilling and giving effect to the
ideal of self-determination. As understood here, self-determination means the
right of individuals to choose to affiliate themselves with a particular political
subunit so as to express, preserve, and protect their own culture and traditions.
This emphasis on elective membership in a subnational community thus
rejects the nationalist argument for ethnic self-determination. Accordingly,
non-voluntary criteria such as ethnicity should not be relied upon as the only
way by which the units entitled to self-determination are to be identified. Also
to be resisted is the narrow view that holds self-determination to require
coincidence between ethnic and political boundaries.

Various considerations may influence ethnic groups to elect association
with political units that are not coterminous with their ethnicities. Three such
reasons will be sufficient to illustrate this assertion. First, as noted, a distinct
sense of regional identity, borne out of geographical isolation or historical
circumstances, may influence a group that is otherwise ethnically
homogeneous to wish to subdivide into several subunits, or even to share one
with an adjoining ethnic group. Failure to acknowledge the influence of such
differences on ethnic consciousness accounts for the dogmatism in the logic of
ethnic identity advocated by proponents of ethnic federalism. Second,
economic interaction and urbanization may also create such interdependence
among different groups that they may prefer to form a common unit rather
than to break along ethnic lines. Under the right political circumstances, it is
not unreasonable or farfetched to imagine that individuals will perceive, or be
persuaded to perceive, the advantages of cooperation and the sharing of
preferences with members of other ethnic groups. By the same token, those
with whom they share a common ethnic identity may not share their
ideological or political preferences, or their aspirations for the country as a
whole. Finally, groups that are not politically or economically viable on their
own may prefer to live in a larger multi-ethnic unit.

V1. CONCLUSION

A salient characteristic of SSA states is ethnic heterogeneity. Most SSA
states contain a number of ethnic groups (as many as 250 in Nigeria). These
groups view themselves not only as being different from other ethnic groups,
but also frequently self-identify, or are identified, with particular regions of a

country.

300. In Ethiopia, regional boundaries were redrawn solely to reflect the wishes of the TPLF and
OLF. The inhabitants of the various regions were neither involved nor consulted. See Alemante G.
Selassie, Ethiopia: Problems and Prospects for Democracy, 1 WM. & MARY BILL RTS. J,, 205, 214
(1992).
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Despite, or because of, this diversity, the vast majority of African states
have carefully avoided giving ethnic identity institutional or official
expression. Instead, believing that multiple ethnicities foster divided loyalties
and a sense of separateness, they have assiduously pursued policies and
practices aimed at supplanting their citizens’ particularistic ethnic attachments
with a shared and overarching national identity. In pursuit of this aim, they
have typically employed unitary state structures and political institutions,
including single party systems and even military forms of government, but to
no avail. For the most part, these formulas for nation-building and political
stability have neither avoided ethnic conflict, nor engendered feelings of
belonging to a broader national community.

Against this background, Ethiopia’s unprecedented and radical
experiment with ethnic federalism may appear to be a sound alternative for
fostering ethnic accommodation and building a legitimate and cohesive
national political order. Much of the appeal and promise of this formula for
governance comes from the fact that it accords constitutional recognition to
the claims of ethnic groups to constitute themselves as self-governing polities
within their “own” regions. In theory, self-government allows ethnic groups to
pursue their distinctive courses and manifest their identities in the public
institutions of their respective jurisdictions, all without interference by the
central authority. At the same time, self-government within a federal
arrangement embodies—again in theory—a commitment to a broader national
community. Thus, such a structural arrangement, arguably, offers a means to
defuse ethnic conflicts by accommodating ethnicity. Equally important, it
should theoretically engender among ethnic groups feelings of common
citizenship and loyalty to a common state.

While there is some merit to these claims, the arguments considered in
this Article and the experiences of countries that have pursued such an
approach demonstrate that the marriage of ethnicity to claims of territorial
sovereignty is a perilous enterprise—bound to produce a confluence of
circumstances that will make the survival of a common national identity
unlikely in the best of circumstances and impossible in the worst of
circumstances. Because ethnic federalism is built upon and encourages two
divergent and often conflicting visions of citizenship—national and ethnic—it
is inherently unstable. Ethiopia’s experience demonstrates that when the state
deliberately fosters ethnicity as a basis for political identity and organization,
citizens who were not concerned with their ethnic affiliation quickly regroup
under its banners and purport to be a distinct people. Equally important, this
experience demonstrates that individuals are far more willing to exchange
their national citizenship for ethnic citizenship than vice-versa because the
former lacks the emotional force that the latter can so readily muster. Under
these circumstances, the national government will likely face difficulties
persuading the various ethnic groups to cooperate for the sake of national
unity, to share economic resources, and to make sacrifices for the benefit of
other groups.

For much the same reason, ethnic autonomy leads to the establishment
of closed, self-reliant economies. By throwing up fences around ethnic
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groups, ethnic federalism encourages subnational governments to view
themselves as agents of their own ethnic communities, and to be absorbed
with the pursuit of their own economic interests and welfare. As such, they
face incentives to define distribution and control of economic resources so as
to benefit members of the ethnic community identified with the particular
substate. Similarly, they face incentives to enforce barriers to the movement
of goods, services, and labor across jurisdictions. As a result, such incentives
are bound ultimately to play a disintegrative economic role with respect to the
national economic system and the notion of a common market.

Ethnic federalism is also inherently at odds with the human rights of
individuals belonging to the “wrong” ethnic group. The vision of a federal
system with perfectly coinciding ethnic and territorial boundaries is virtually
impossible to attain. Thus, in practice such a vision inevitably traps some
minorities within substates which belong to the ethnic majority. As a result,
members of the minority are treated as “outsiders,” liable to be excluded or
discriminated against while members of the majority are privileged as ‘“sons
of the soil.” Worse still, minorities may face ethnic cleansing, as has already
occurred in Ethiopia in the wake of the 1991 constitutionalization of ethnicity.

The arguments considered in this Article suggest three important lessons
for African states. The first is that it behooves African constitution-makers to
recognize that ethnicity is an important source of individual and group self-
identification. As such, if the integrity of an SSA state as a unit of politics is to
be preserved, it must accommodate collective claims rooted in ethnic identity.
An equally important lesson is that, in cases where pressures for ethnic
autonomy exist, it is unwise to retain unitary state structures in the face of
such pressures. Dogged resistance to these pressures will only help exacerbate
ethnic tension and discord. The final lesson pertains to the actual
configuration of the federation and the particular manner in which ethnicity is
accommodated territorially. Devolution of territorial power to discrete ethnic
groups exacerbates ethnic tension even more than a unitary state system does.
Accordingly, African states would do well to consider alternative approaches
when faced with the question of how peoples of varying cultural and ethnic
identities may harmoniously coexist within the same polity. In this writer’s
view, federalism should certainly serve as the starting point in the search for a
solution. To prove workable, however, such a solution must result from the
weighing of a number of factors, including the need to promote national unity
and state integrity, economic interdependence, human rights, and the wishes
- of the people.



